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EXAMINER'S ANSWER 



This is in response to the appeal brief filed 3 October 2006 appealing from the 
Office action mailed on 29 March 2006. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
not correct. This Examiner's Answer contains new grounds of rejection. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

5,915,973 HOEHN-SARIC et al. 6-1999 
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6,148,297 SWORetal. 11-2000 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Response to Amendments/Arguments 

Applicant is of the opinion that the combined prior art does not teach the 
claimed method, system and device. Specifically, Applicant asserts that Swor et 
al. do not disclose a wireless device, while Hoehn-Saric et al. do not teaching 
prompting a question for a respondent wherein the prompting occurs 
independent of a communication link between a wireless device and the wireless 
infrastructure. The Examiner respectfully disagrees. Swor et al. teach a portable 
unit such as a personal digital assistant (column 4, lines 45-67; column 5, lines 
13-17) used for safety education where education comprises certification courses 
and tests (column 5, lines 33-44). To one of ordinary skill the portable digital 
assistant or any of the portable units are wireless as they contain modems and 
are for use in vehicles such as a mobile blood collection vehicle (column 4, lines 
45-52). Hoehn-Saric et al. teach prompting a user for a question. Hoehn-Saric et 
al. teach authenticating a user, then if the user is authenticated sending the user 

test questions (column 8, lines 52-55). Hence, prior to authentication, the user 
does not see the test questions, therefore, the Examiner regards the appearance 
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of the test questions before the user as "prompting" as it moves the user to action 
("prompt" is defined as "to move to action", Webster's Ninth New Collegiate 
Dictionary). Hoehn-Saric et al. also teach prompting a question for a user 
independent of a communication link between a remote testing device (figure 1, 
item 3) and data link that allows for communication between the central station 
and the remote device (figure 1, items 1 and 3; column 5, lines 19-40). 
Specifically, after authentication test questions are downloaded to the user at the 
remote testing device (column 8, lines 52-55) and once the test is completed the 
user uploads the completed exam back to the central station (column 9, lines 3- 
4). In order to take the test the remote device is not in continuous communication 
with central station (i.e. test source), therefore, even if the data link is down 
(figure 1, items 1 and 3), the user will still be prompted to answer the first 
question as the questions are stored at the remote device (column 8, lines 52-55; 
column 9, lines 3-4). To one of ordinary skill, the benefits of combining the two 
teachings are clear, as the implementation of user authentication ('973, column 
8, lines 52-55) to the Hoehn-Saric et al. system will ensure that the person being 
certified and the test taker are one and the same ('297, column 5, lines 33-44). 
Regarding the type of questions asked, both Hoehn-Saric et al. (column 1, lines 

5-11) and Swor et al. (column 5, lines 34-44) are directed to test taking therefore 
it would have been obvious to one of ordinary skill to use the teachings of Hoehn- 
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Saric et al. (column 8, lines 52-55) to administer any test independent of subject 
matter. 

Claim 36 was also rejected under 1 12 2 nd paragraph. It has been held that 
claims are to be precise, clear, correct, and unambiguous (In re Zletz, 893 F.2d 
319, 321-22, 13 USPQ2d 1320, 1322 (Fed. Cir. 1989)). Claim 36 is directed to 
utilizing a wireless communications system having a wireless infrastructure and a 
wireless device, however, claim 36 also recites prompting a question to a use 
independent of an active communication link between the wireless device and 
the wireless infrastructure. Therefore, it is not clear to one of ordinary skill 
whether or not the wireless communication system having a wireless 
infrastructure and a wireless device is actually utilized. Claim 39 was also 
rejected under 1 12 2 nd paragraph. Applicant attempts to overcome the rejection 
by citing paragraphs from the Specification (paragraphs [0079] and [0096]), 
however these passages are silent regarding new questions and updating 
questions therefore, the Examiner maintains the rejection to claim 39. Claims 43, 
44, 52, 53, 61, and 62 also remain rejected as it is unclear whether the step of 
"responding", for example, in claims 36, 46 and 55, occur if it is determined that 
the question does not need to be prompted. 
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Regarding the objection to claim 43, claim 36 requires a step of 
"prompting... a question". Claim 43, on the other hand recites "determining if the 
question is required to be prompted". This is conditional language (i.e. 
determining if), hence if it has been determined that a question is not required to 
be prompted, according to the MPEP (MPEP 608.01 (n)) claim 43 would not then 
further limit claim 36, as any actions that proceed from the question being 
prompted (e.g. "receiving a response to the question") would not occur. Claims 
44, 52, 53, 61 and 62 also remain objected to. 

The Applicant did not sufficiently challenge the Examiner's assertion of 
facts therefore the following is considered admitted prior art: 

• updating of exam questions, for example by changing questions, in 
order to introduce new topics, emphasize or de-emphasize 
material, and the memorization of questions 

• data cannot be communicated successfully from one device to 
another unless there is a connection between the two 

Claim Objections 

Claims 43, 44, 52, 53, 61 , and 62 are objected to under 37 CFR 1 .75(c), 
as being of improper dependent form for failing to further limit the subject matter 
of a previous claim. Applicant is required to cancel the claim(s), or amend the 
claim(s) to place the claim(s) in proper dependent form, or rewrite the claim(s) in 
independent form. 
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Claim 43 recites "determining if the question is required to be prompted". 
However, claim 36, from which claim 43 depends, specifies prompting a question 
to a user. Hence, claim 43 does not further limit its parent claim as it makes 
optional a required limitation of claim 36. Claims 44, 52, 53, 61, and 62 are also 
objected to as it recites similar language. 



Claim Rejections - 35 USC §112 

Claims 36-62 rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

a. Claim 36 is directed to a method "utilizing a wireless communication 
system having a wireless infrastructure and a wireless device" however, the 
second claimed limitation is directed to performing a "prompting" without utilizing 
the wireless communication system as the action is performed "independent of 

an active communication link between the wireless infrastructure and the 
wireless device". Claims 46 and 55 recite similar language. Therefore, it is not 
clear to one of ordinary skill what is Applicant's claimed method and the scope of 
said method. 

Claims 37-45, 47-54, and 56-62 are also rejected as they depend from 
claims 36, 46 and 55, respectively. 
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b. Claim 39 recites "receiving a new question by the wireless device from 
the wireless infrastructure and updating the questions". To one of ordinary skill, 
this is unclear as a "new" question replaces an "old" question one, while updating 
a question may result in only a slight modification. 

c. Claim 43 recites "determining if the question is required to be 
prompted". However, claim 36, from which claim 43 depends, specifies 
prompting a question to a user. Therefore, according to the language of claim 36, 
it has already been determined that the operator has answered in the affirmative 
regarding "prompting". Claims 44, 52, 53, 61, and 62 are also rejected as each 
recites similar language to claim 43. 

Claim Rejections - 35 USC § 103 



Claims 36-62 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Swor et al., U.S. Patent No. 6,148,297 in view of Hoehn-Saric et al., U.S. 
Patent No. 5,915,973. 

As per claims 36, 43, 44, 46, 52, 53, 55, 61 and 62, Swor et al. teach a 
worker certification system comprising receiving a response and storing a 
response to a question (column 5, lines 33-45) utilizing a wireless communication 
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system (i.e. wireless device and infrastructure) (column 4, lines 45-52). However, 
Swor et al. do not specifically disclose receiving an identifier from a test taker. 
Hoehn-Saric et al. teach a test taking system where the system receives an 
identifier from a test taker (column 8, lines 23-29). Hoehn-Saric also teach 
prompting a question independent of an active communication link as the 
questions are downloaded to and stored by the test taking device (column 8, 
lines 52-56). Therefore, it would have been obvious to one of ordinary skill to 
combine the teachings of Swor et al. and Hoehn-Saric et al. to validate the test 
taker in order to prevent fraud ('973, column 8, lines 25-55). 

As per claim 37, 47 and 56, Swor et al. teach a wireless communication 
system (column 4, lines 45-52) for certifying workers comprising the storing of 
responses to questions (column 5, lines 33-45). In wireless communication, it is 
well known that data cannot be communicated successfully from one device to 
another unless there is a connection between the two. Swor et al. discloses a 
scoring module for evaluating responses (column 5, lines 40-45). However, Swor 

et al. do not specifically recite the location of said module. Hoehn-Saric et al. 
teach forwarding completed questions to a central location (column/line 8/65- 
9/5). Therefore, it would have been obvious of one of ordinary skill to combine 
the teachings of Swor et al. and Hoehn-Saric et al. in order to reduce the 
prospects of test taker fraud by evaluating the responses at a remote location. 
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As per claim 38, Swor et al. teach certification (column 5, lines 35-45) and 
Hoehn-Saric et al. teach associating and storing identifiers with responses 
(column 9, lines 37-58). Regarding an identifier having "temporal relationship to 
other identifiers", this is non-functional descriptive material as the type of 
identifier does not alter how Applicant's process steps are to be performed to 
achieve the utility of the claimed invention (MPEP 2100-22). Nonetheless, it is 
well known to those of ordinary skill to use identifiers for establishing a temporal 
relationship between responses. 

As per claim 39, 48, and 57, the Examiner takes Official Notice of the 
updating of exam questions, for example by changing questions, in order to 
introduce new topics, emphasize or de-emphasize material, and the 
memorization of questions. 

As per claims 40-42, 45, 49-51, 54, 58-60, Swor et al. and Hoehn-Saric et 
al. disclose examinations (i.e. tests). Therefore, claim language that specifies the 
type of questions is non-functional descriptive material as the type of questions 

does not alter how Applicant's process steps are to be performed to achieve the 
utility of the claimed invention (MPEP 2100-22). 
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NEW GROUNDS OF REJECTION 
Claim Rejections - 35 USC § 101 

Claims 36-45 are rejected under 35 U.S.C. §101 because the claimed invention is 
directed to non-statutory subject matter. Based on Supreme Court precedent 1 and 
recent Federal Circuit decisions, a §101 process must (1) be tied to another statutory 
class (such as a particular apparatus) or (2) transform underlying subject matter (such 
as an article or materials) to a different state or thing. See In re Bilski, 88 USPQ2d 1385 
(Fed. Cir. 2008) (en banc). 

An example of a method claim that would not qualify as a statutory process would be a 
claim that recited purely mental steps. 

To meet prong (1), the method step should positively recite the other statutory class (the 
thing or product) to which it is tied. This may be accomplished by having the claim 
positively recite the machine that accomplishes the method steps. Alternatively or to 
meet prong (2), the method step should positively recite identifying the material that is 
being changed to a different state or positively recite the subject matter that is being 
transformed. 

In this particular case, the claim(s) fail prong (1) because the method steps are not tied 
to a machine and can be performed without the use of a particular machine. 
Additionally, the claim(s) fail prong (2) because the method steps do not transform the 

1 See also Diamond v. Diehr, 450 U.S. 175, 184 (1981); Parker v. Flook, 437 U.S. 584, 588 n.9 
(1978); Gottschalkv. Benson, 409 U.S. 63, 70 (1972); Cochrane v. Deener, 94 U.S. 780, 787-88 
(1876). 
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underlying subject matter to a different state or thing. For example, the first method 
step of claim 36 recites "receiving an operator identifier from an operator of the asset", 
but fails to identify a machine that performs the "receiving". 

(10) Response to Argument 

112 Second Paragraph 

The Examiner withdraws the rejection to claims 39. 

Claims 36-72 

Appellant is of the opinion that the Examiner has not sufficiently explained the 
basis for the 1 12 second paragraph rejection applied to claims 36, 46 and 55. The 
Examiner respectfully disagrees. In the "Response to Amendments/Arguments" and 
"Claim Rejections - 35 USC § 1 12 section" of the Final Office action dated 3-29-06 (see 
also above) the Examiner clearly stated that claims 36, 46 and 55 as they are written 
are not "precise, clear, correct, and unambiguous (In re Zletz, 893 F.2d 319, 321-22, 13 
USPQ2d 1320, 1322 (Fed. Cir. 1989))" because each claim is directed to both utilizing a 
wireless communications system having a wireless infrastructure and a wireless device 
(preamble claims 36, 46 and 55), and "prompting, independent of an active 
communication link between the wireless device and the wireless infrastructure, a 
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question related to operational status of the asset for the operator" (second limitation 
claims 36, 46 and 55) (emphasis added). To one of ordinary skill, therefore, Appellant 
has not clearly defined the claimed method as the method operates independent of an 
active link between the components of the wireless communication system (i.e. the 
wireless infrastructure and the wireless device). In other words, the wireless 
communications system is not actually utilized as the preamble asserts. 

Claims 43, 44, 52, 53, 61 and 62 

Appellant is of the opinion that the Examiner has not clearly pointed out the reason for 
the rejection of claims 43, 44, 52, 53, 61 and 62 under 1 12 second paragraph and 
should be reversed based on "lack of clarity" (Appeal Brief, page 16, section 3). The 
Examiner respectfully disagrees. In the "Response to Amendments/Arguments" and 
"Claim Rejections - 35 USC § 1 12 section" of the Final Office action dated 3-29-06 (see 
also above) the Examiner clearly established the rationale for making the rejection. 
Specifically, claim 43 (for example) recites "determining //the question is required to be 
prompted" (emphasis added) while claim 36 from which claim 43 depends recites 
"prompting, independent of an active communication link between the wireless device 
and the wireless infrastructure, a question related to operational status of the asset for 
the operator" (emphasis added). The presence of the term "if in dependent claim 43 
indicates to one of ordinary skill that the prompting of a question may or may not occur 
hence claim 43, along with claims 44, 52, 53, 61, and 62 are indefinite (note: the 
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Examiner also objected to claims 43, 44, 52, 53, 61 , and 62 for not further limiting their 
respective dependent claims). 



103 Rejections 



A chart mapping the prior art of Swor et al. and Hoehn-Saric et al. to Appellant's 



broadest claim. 



Swor et al.- US Patent No. 6,148,297 and 
Hoehn-Saric et al.- U.S. Patent No. 
Claim 36 5,915,973 



"The system comprises a substantially 
portable unit such as a portable 
A wireless infrastructure and a computer, a handheld processor, or a 
wireless device associated with an personal digital assistant. Preferably the 
asset. . . unit 32 contains means such as a 

modem 325 for communicating with a 
central processor 14 such as might be 
located at a home base..." ('297, column 
4, lines 45-59) 



Receiving an operator identifier from "Otherwise, the prompt is given on display 
an operator of the asset 32 of the remote testing site 3 and card 

information may either be entered by the 
registrant with input 33, or a special 
input, such as a card reader. . . If the card 
is determined to be valid at step 61 , and 
the test taker is verified as a valid 
registrant. . . and the test taker is asked 
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to enter biometric data..." ('973, column 
8, lines 25-33). 

Explanation: 

In Swor et al. the asset is the portable 
computer ('297, column 4, lines 45-58) 
used to take the test ('297, column 5, lines 
35-52), whereas in Hoehn-Saric et al. it is 
the test-taking kiosk ('973, abstract). 



"The system comprises a substantially 
portable unit such as a portable 
computer, a handheld processor, or a 
personal digital assistant. Preferably the 
unit 32 contains means such as a 
modem 325 for communicating with a 
central processor 14 such as might be 
located at a home base. . . " ('297, column 
4, lines 45-59) 

Prompting, independent of an 
active communication link 

between the wireless device and A third topic comprises safety education... 

wireless infrastructure... which presents the user with a choice 648 

between certification courses, and tests. . . 
When the user has taken a test 643, 
which is done interactively using 
methods well known in the art ('297, 
column 5, lines 34-42). Note: To one of 
ordinary skill interactive test taking 
encompasses "prompting" such as an 
indication to "go to the next page" or "start 
the test" 

Hoehn-Saric et al. teach prompting 
independent of an active communication 
link between the wireless device and 
wireless infrastructure, as Hoehn-Saric et 
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al. disclose "test question data is 
communicated to the remote test site" 
('973, column 8, lines 55-58) and "After all 
the questions have been answered (step 
73) the test taker is given the option of 
reviewing the questions (step 74), or 
completing the test (step 76). In step 77 a 
unique identifier is assigned to the testing 
event... Thereafter, the test response data 
is communicated to the central station 1 at 
step 78" ('973, column/line 8/65-9/4). 
Where Hoen-Saric et al. identify the link 
between the remote test site (wireless 
device) and the remote center can be over 
any communication link such as via satellite 
(e.g. wireless) ('973, column 5, lines 19-24) 

Explanation: Once the questions are 
downloaded to the site the test taker takes 
the test based on the downloaded 
questions hence, the status of the active 
connection between the device and 
wireless infrastructure that enabled the test 
to be downloaded is immaterial and does 
not affect the user's ability to take the 
downloaded test. 



Explanation: 

Both Swor et al. and Hoehn-Saric et al. are 
directed to test taking. The type of question 
a question related to operational asked or the subject matter of the question 
status of the asset for the operator has no effect on the steps of "receiving", 

"prompting", "receiving" and "storing". 



Application/Control Number: 09/995,287 
Art Unit: 3621 



Page 17 



Receiving a response to the 
question 



When the user has taken a test 643, 
which is done interactively using 
methods well known in the art the 
answers are routed to a scoring module 
644, which displays the test results to the 
user and transmits them to the central 
processor. If the score is satisfactory, the 
scoring module 644, also grants 
certification on the selected subject matter 
('297, column 5, lines 34-44) 
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When the user has taken a test 643, 
which is done interactively using 
methods well known in the art the 
answers are routed to a scoring module 
644, which displays the test results to the 
user and transmits them to the central 
processor. If the score is satisfactory, the 
Storing the response scoring module 644, also grants 

certification on the selected subject matter 
('297, column 5, lines 34-44) 

Explanation: The test is conducted 
interactively using a computer therefore in 
order to score the test, the answers have to 
be recorded or stored in computer memory 
as the computer would not have access to 
a paper record according to the teachings 
ofSworetal.. 



Motivation to combine 

Regarding the combination of Swor et al. and Hoehn-Saric et al., Appellant 
asserts that one of ordinary skill would not have any reason, beyond hindsight, to 
combine the two teachings to arrive at Appellant's method (Appeal Brief, pages 17 and 
18) citing for example In re Oetiker. However, according to In re Oetiker (24 USPQ2d 
1443, CAFC 1992) references are selected as being reasonably pertinent to the 
problem based on the judgment of a person having ordinary skill in the art, that is to 
say, "it is necessary to consider 'the reality of the circumstances,' — in other words, 
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common sense — in deciding in which fields a person of ordinary skill would reasonably 

be expected to look for a solution to the problem facing the inventor." (In re Oetiker, 24 

USPQ2d 1443, CAFC 1992; In re Wood, 202 USPQ 171 (C.C.P.A. 1979)), In re Khan 

(78 USPQ2d 1329, (CAFC 2006)), on the other hand, clearly establishes an Examiner's 

requirements for combining references under 103, 

"motivation-suggestion-teaching" test asks not merely what references 
disclose, but whether person of ordinary skill in art, possessed with 
understandings and knowledge reflected in prior art and motivated by general 
problem facing inventor, would have been led to make claimed combination, and 
from this it may be determined whether overall disclosures, teachings, and 
suggestions of prior art, and level of skill in art, support legal conclusion of 
obviousness. 

Swor et al. and Hoehn-Saric et al. both teach test taking ('297, column 5, lines 
34-52; '973, abstract). Swor et al. is directed to the certification of health-care staff and 
occupational safety of a health-care facility such as a hospital or a blood bank ('297, 
column/line 3/60-4/10; column 5, lines 25-30), while Hoehn-Saric et al. are directed to 
test taking in general ('973, abstract). To one of ordinary skill, it is important for 
managers and owners of hospitals or other health-care facilities to ensure that 
employees are certified to perform emergency and operating room tasks and roles, if 
only to protect the facility against lawsuits. Swor et al., however, do not provide for the 
authentication of test-takers. Hoehn-Saric et al. solves this problem by authenticating 
test-takers using unique test-taker data such as biometric data ('973, column 8, lines 
25-44). Hence, the combination of Swor et al. and Hoehn-Saric et al. prevents 
uncertified and untrained persons ('297, column 5, lines 25-30) from operating in 
emergency and high-risk health-care facilities ('297, column 4, lines 15-29). 
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"receiving an operator identifier from an operator of the asset 

Both Swor et al. and Hoehn-Saric et al. are directed to test taking. To one of 
ordinary skill, the asset is the portable computer ('297, column 45-59) or kiosk ('973, 
abstract) and the operator of the asset is the test taker. Hoehn-Saric et al. teach 
receiving card and biometric data (i.e. operator identifier) of a test-taker (i.e. operator) in 
order to determine that the test-taker is a valid registrant, therefore, the prior art teaches 
receiving an operator identifier from an operator of the asset ('973, column 8, lines 25- 
33). 

a question related to operational status of the asset for the operator 

Appellant is attempting to differentiate the claimed method from the prior art 
based on the type of question asked or the subject matter of the question. However, as 
the question does not effect the operation of the method or more specifically the steps 
of "receiving", "prompting", "receiving" and "storing". The fact that both Swor et al. and 
Hoehn-Saric et al. are directed to test taking is sufficient in terms of art as the questions 
although stored are not functionally related to the claimed asset, wireless device or 
wireless infrastructure (In re Ngai, 70 USPQ2d 1862 (Fed. Cir. 2004)). 

Claims 37, 47 and 56 

The Examiner took Official Notice that, [in] wireless communications, it is well 
known that data cannot be communicated successfully from one device to another 
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unless there is a connection between the two. An assertion of fact that has gone 
unchallenged by Applicant. Therefore, to one of ordinary skill, the subject matter of 
claims 37, 47 and 56 are at least obvious, if not inherent. As an example, the Examiner 
would the Board to consider sending e-mail via a laptop that connects wirelessly to the 
internet. When an individual attempts to said an email message using said laptop, the 
laptop first looks for an internet access point, and if it is found the message is 
transmitted, otherwise is not sent. In the context of the prior art of Hoehn-Saric et al., 
one of ordinary skill would infer that responses would be transmitted if there was a 
connection and not transmitted if there wasn't one connection ('973, column/line 8/65 
94). 

Claim 38 

Appellant is of the opinion that the prior art of Swor et al. and Hoehn-Saric et al. 
do not teach "assigning an identifier to the response, and storing the identifier in relation 
to the response". More specifically, Appellant asserts that Swor et al. and Hoehn-Saric 
et al. teach away from an assigning an identifier (Appeal Brief, page 22, section b). 
Swor et al. and Hoehn-Saric et al. teach test-taking ('973, abstract; '297, column 5, lines 
33-44), in both Swor et al. and Hoehn-Saric et al. test results are associated with a user 
and/or unique identifier ('297, column 5, lines 33-44; '973, column 8, lines 15-51, 
column/line 8/65-9/4). Therefore, as the Appellant has not claimed assigning a unique 
identifier to each response, a single identifier assigned to the set of responses is 
sufficient to read on the claims and is a feature taught by the prior art ('297, column 5, 
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lines 33-44; '973, column 8, lines 15-51, column/line 8/65-9/4). From Appellant's 
comments, Appellant appears to assert that Appellant is the first to number questions 
on a test (Examiner's broadest reasonable interpretation) as "... neither [Swor et al. and 
Hoehn- Saric et al.] would have had any reason to assign an identifier to a response or 
store the identifier in relation to the response" (Appeal Brief, pages 22-23, section b). 
The Examiner's experiences as a student, graduate student and teaching assistant 
necessitates that the Examiner respectfully disagrees. 

Claims 40-42, 45, 49-51, 54, and 58-60 

Again, Appellant is attempting to differentiate the claimed method from the prior 
art based on the type of question asked or the subject matter of the question. However, 
as the question does not effect the operation of the method or more specifically the 
steps of "receiving", "prompting", "receiving" and "storing". The fact that both Swor et al. 
and Hoehn-Saric et al. are directed to test taking is sufficient in terms of art as the 
questions although stored are not functionally related to the claimed asset, wireless 
device or wireless infrastructure (In re Ngai, 70 USPQ2d 1862 (Fed. Cir. 2004)). 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 



For the above reasons, it is believed that the rejections should be sustained. 
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This examiner's answer contains a new ground of rejection set forth in section (9) 
above. Accordingly, appellant must within TWO MONTHS from the date of this answer 
exercise one of the following two options to avoid sua sponte dismissal of the appeal 
as to the claims subject to the new ground of rejection: 

(1) Reopen prosecution. Request that prosecution be reopened before the 
primary examiner by filing a reply under 37 CFR 1.111 with or without amendment, 
affidavit or other evidence. Any amendment, affidavit or other evidence must be 
relevant to the new grounds of rejection. A request that complies with 37 CFR 
41.39(b)(1) will be entered and considered. Any request that prosecution be reopened 
will be treated as a request to withdraw the appeal. 

(2) Maintain appeal. Request that the appeal be maintained by filing a reply 
brief as set forth in 37 CFR 41 .41 . Such a reply brief must address each new ground of 
rejection as set forth in 37 CFR 41.37(c)(1)(vii) and should be in compliance with the 
other requirements of 37 CFR 41.37(c). If a reply brief filed pursuant to 37 CFR 

41 .39(b)(2) is accompanied by any amendment, affidavit or other evidence, it shall be 
treated as a request that prosecution be reopened before the primary examiner under 
37 CFR 41.39(b)(1). 

Extensions of time under 37 CFR 1.136(a) are not applicable to the TWO 
MONTH time period set forth above. See 37 CFR 1.136(b) for extensions of time to 
reply for patent applications and 37 CFR 1 .550(c) for extensions of time to reply for ex 
parte reexamination proceedings. 
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Respectfully submitted, 



/Jacob C. Coppola/ S upefS^f^Sex5miner 

TECHNOLOGY CENTER 3600 

Examiner, Art Unit 3621 
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A Technology Center Director or designee must personally approve the 
new ground(s) of rejection set forth in section (9) above by signing below: 



WYNNW.COGQINS 
TECHNOLOGY CENTER DIRECTOR 



